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Barking and Dagenham 
Code of Conduct for issuing Penalty Notices for school absence
(coming into force on the 14th August 2024)
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Purpose and rationale

1. The purpose of this local code of conduct is to ensure that penalty notices for school absence are issued in a manner that is fair and consistent across Barking and Dagenham.  This code:

· sets out the arrangements for administering penalty notices in Barking and Dagenham and must be adhered to by anyone issuing a penalty notice for school absence in this area. 

· complies with relevant regulations and the Department for Education’s national framework for penalty notices as set out in the ‘Working together to improve school attendance’ guidance, coming into force on the 19th August 2024. 

Good school attendance is an essential contribution towards a child’s education, and future employment prospects. Conversely, poor attendance severely impacts on a child’s educational growth and their future prospects may be significantly restricted. Therefore, ensuring regular school attendance is crucial for the long-term benefit of children. 
For the most vulnerable pupils, regular attendance is also an important protective factor and often the best opportunity for needs to be identified and support provided.
Schools support parents and pupils to overcome barriers to regular attendance through a wide continuum of assessment, intervention and monitoring strategies. 
If a child has failed to attend school regularly, or has had an unauthorised leave of absence, the school must follow their attendance policy and procedures. 
Where appropriate a penalty notice can be issued, although there is no legal requirement to do so.  Penalty notices should not be seen as a punishment, only as a means of enforcing attendance where parental co-operation is either absent or deemed insufficient to resolve the presenting problem and there is a reasonable expectation that their use will secure an improvement. 
All types of legal proceedings for irregular school attendance are intended to help parents take seriously their responsibilities to ensure their children regularly attend school. Therefore, penalty notices should be considered as part of a school’s overall strategy to improve attendance. 
Penalty notices are issued to parents as an alternative to prosecution where they have failed to ensure that their child of compulsory school age regularly attends the school where they are registered or, in certain cases, at an alternative provision that the child is required to attend.


Penalty notices are intended to prevent the need for a prosecution and should only be used where it is deemed likely to change parental behaviour e.g.
· where support to secure regular attendance has been provided and has not worked or been engaged with, 
· or would not have been appropriate in the circumstances of the offence (e.g. an unauthorised holiday in term time).  
	Research published by the Department for Education in May 2022 found pupils with higher attainment at KS2 and KS4 had lower levels of absence over the key stage compared to those with lower attainment. 

Pupils who did not achieve the expected standard in reading, writing and maths in 2019 had an overall absence rate of 4.7% over the key stage, compared with 3.5% among pupils who achieved the expected standard and 2.7% among those who achieved the higher standard.

Pupils who did not achieve grade 9 to 4 in English and maths GCSEs in 2019 had an overall absence rate of 8.8% over the key stage, compared with 5.2% among pupils who achieved a grade 4 and 3.7% among pupils who achieved grade 9 to 5 in both English and maths.



Consultation 

2. This code has been drawn up in consultation with the headteachers and governing bodies of state-funded schools.

Legal basis 

3. Penalty notices may be issued to a parent as an alternative to prosecution for irregular school attendance under s444 of the Education Act 1996. They can only be issued in relation to pupils of compulsory school age in maintained schools, pupil referral units, academy schools, AP academies, and off-site places where education is provided by the Local Authority*.
(*Education Act 1996 (sect 444A(1)(b))

4. The Education (Penalty Notices) (England) Regulations 2007 (and subsequent amendments) set out how penalty notices for school absence must be processed.

5. Although a penalty notice can only be issued by a headteacher (or a deputy/assistant head authorised by them) or a police constable in Barking and Dagenham, by agreement, all penalty notices for school absence will be issued by the Local Authority. 

6. The national framework for penalty notices is published in statutory guidance ‘Working together to improve school attendance.’ It provides further national guidance on the operation of penalty notice schemes for school absence in England. 
Who can a Penalty Notice be issued to

7. A penalty notice can be issued to:

· Biological parents of the child named in the penalty notice.
· Persons with Parental Responsibility for that child.
· Carers i.e. those who have day-to-day care of that child. 
(as set out in section 576 of the Education Act 1996).
In this code of conduct, the term ‘parent’ refers to all of the above.
A penalty notice can be issued to each parent liable for the offence.  They should usually only be issued to the parent/s who have caused the absence.      
       
8. Where difficulties arise with school attendance, professionals should take a ‘support first’ approach in line with the DfE’s ‘Working together to improve school attendance’ guidance, only resorting to legal enforcement when necessary.     The aim is that the need for legal enforcement is reduced by taking a supportive approach to tackle the barriers to attendance and intervening early before absence becomes entrenched.  

9. The national framework for penalty notices is based on the principles that penalty notices should only be used in cases where: 

· support is not appropriate (e.g. a term time holiday) or where support has been provided and not engaged with or not worked, and

· they are the most appropriate tool to change parental behaviour and improve attendance for that particular family.

The national threshold for issuing a penalty notice

10.  The national threshold has been met when a pupil has been recorded as absent, with any of the following codes, for 10 sessions (5 days) within a rolling period of 10 school weeks.  

A school week means any week in which there is at least one school session.  
The rolling period can span different terms or school years. 

	Code G
	The pupil is absent without leave for the purpose of a holiday 

A headteacher must not authorise a leave of absence unless the request was made in advance, and there are exceptional circumstances relating to that request. 

	Code N
	The circumstances of the pupil’s absence have not yet been       established

	Code O
	No other attendance register code can be applied to the absence.

	Code U
	The pupil attended after the taking of the register ended but before the end of the session (and where no other code applies)



11. When a school becomes aware that the national threshold has been met they must consider whether a penalty notice can and should be issued, or not. 

12. If repeated penalty notices are being issued and they are not working to change behaviour they are unlikely to be most appropriate tool. 

13. The national framework for penalty notices sets out that a maximum of 2 penalty notices per child, per parent can be issued within a rolling 3-year period. 

14.  If the national threshold is met for a third time (or subsequent times) within 3 years, the Local Authority will liaise with the school and, unless there is compelling reason not to, the parent will be prosecuted.

15. For the purpose of the escalation process, previous penalty notices include those not paid (including where prosecution was taken forward, whether the parent pleaded or was found guilty) but not those which were withdrawn. 

No absence can be used in a request for a penalty notice if that absence has been part of a previous penalty notice, or court case.

Key considerations prior to issuing of a Penalty Notice 

16.  Schools must not have a blanket policy of issuing or not issuing penalty notices.  They must make judgements on each individual case, ensuring fairness and consistency.

17. In cases where support is not appropriate (for example, for holidays in term time) is a penalty notice the best available tool to improve attendance and change parental behaviour or would other interventions be more appropriate?  

18.  To ensure consistency of approach, the following considerations will need be made on a case by case basis before a penalty notice can be requested:

	Unauthorised leave of absence (ULA):

· The ULA, combined with any other unauthorised absences, amounts to 10 or more sessions of unauthorised absence in the last 10 weeks.

· The school’s attendance policy makes it clear that a parent can receive a penalty notice for an unauthorised leave of absence.

· The request for leave of absence was considered and there were no exceptional circumstances

· The parent was informed that their request would not be authorised and that they would receive a penalty notice



In cases where support is appropriate, has sufficient support already been provided?  Consider the following on a case-by-case basis: 

	Irregular school attendance

· Has the school followed their attendance procedures.

· Has the school’s attendance officer undertaken home visits.

· Have meetings been arranged in school.

· Have all barriers to attending school been explored, and have all reasonable attempts been taken to resolve the issues. 

· Has the school followed the borough’s staged approach to improving school attendance.

· Has a Parenting Contract/Attendance Agreement been agreed or attempted.

· Has an action plan been completed for the child.

· Has the case been presented to the Vulnerable Pupil Hot Clinic

· If the child is known to social Care, is the allocated social worker  aware and supports the legal action

· Have all other relevant agency support been sought. 

· Has a ‘Notice to Improve’ been issued to the parent?

· Is the parent aware that they will receive a penalty notice




	Severe absence (attendance consistently below 50%)

Penalty notices are unlikely to be a suitable course of action for severe absence cases.  In these cases, please liaise with the appropriate borough Education Officer.




Schools need to consider if a penalty notice is the best available tool to improve attendance and change parental behaviour for each particular family or would a different intervention be more appropriate?  

If the answer to the above questions is ‘yes’ then a penalty notice (or a notice to improve in cases where support is appropriate) will usually be issued.         
           


Legal Defences

19.  The child shall not be taken to have failed to attend regularly at the school if one of the legal defences apply:

· the absence is with leave (authorised absence), or

· at any time, the parent can prove that the child was prevented from attending by reason of sickness or any unavoidable cause, or 

· on any day exclusively set apart for religious observance by the religious body to which his parent belongs, or

· the child has no fixed abode, and the parent is engaged in a trade or business of such a nature as to require him to travel from place to place and if the child has attained the age of six, that he has made at least 200 attendances during the last 12 months.

Notice to improve

20.  A notice to improve is a final opportunity for a parent to engage in support and improve attendance before a penalty notice is issued  
(Appendix 1 – Notice to Improve template – Page 13)

If the national threshold has been met and support is appropriate but offers of support have not been engaged with by the parent or have not worked, a notice to improve should usually be sent by the school to give parents a final chance to engage in support.   

A decision can be made not to use one, including where support is appropriate, but it is thought that a notice to improve would not have any impact on a parent’s behaviour (e.g. because the parent has already received one for a similar offence).

(See addendum 1 – Page 12)










The process of requesting that a penalty notice is issued

21.   Requests must be sent to the Local Authority within 2 school weeks of the last  
  unauthorised absence.
Requests are made using the Penalty Notice request form (Appendix 2 – Page 14), which must be completed in full and sent, along with an up to date attendance record, to:  
EducationProsecutions@lbbd.gov.uk 
Any other relevant information must be attached to the email e.g.
· The Notice to Improve (If a Notice to Improve has been issued, only parents who have received it can be issued with a Penalty Notice).

· The letter informing the parent that their request for leave was not authorised, with the reason why.

· The action plan for the child.
Each penalty notice request form is for one child but can include 2 parents.
The requestor must inform the Local Authority if the child has been on a reduced timetable or has been referred to off-site education as this may require a different legal approach
If parents live at different addresses, the requestor must provide the Local Authority with the reason why both parents are to be sent a penalty notice each.
The Local Authority may request further information from the requestor e.g. Has proportionate support has been provided? 

At the time of the request being submitted, the date range must not go back further than 5 months.  All relevant information must be contained in the date range.  
The parent/s must always be informed that a Penalty Notice will be issued.

Process for issuing a penalty notice
The Local Authority will process and issue a penalty notice within 10 working days of receipt of the request and will provide the requestor with a copy of the penalty notice that has been issued.

The Local Authority will send penalty notices, by first class post, to each parent who is liable for the offence and who is named on the penalty notice request form for each child also named on that form.  

Service by post shall be deemed to have been effective (unless the contrary is proven) on the second working day after posting the notice first class.

Two penalty notice limit and escalation in cases of repeat offences

If repeated penalty notices are being issued and they are not working to change behaviour they are unlikely to be most appropriate tool.
Therefore, only 2 penalty notices can be issued to the same parent in respect of the same child within a 3 year rolling period, and any second notice within that period is charged at a higher rate: 
	The first penalty notice issued to a parent in respect of a particular child will be charged at £160 if paid within 28 days. This will be reduced to £80 if paid within 21 days



	A second penalty notice issued to the same parent in respect of the same child is charged at a flat rate of £160 if paid within 28 days.



	A third penalty notice cannot be issued to the same parent in respect of the same child within 3 years of the date of issue of the first. 

In a case where the national threshold is met for a third time (or subsequent times) within those 3 years, alternative action should be taken instead. This will often include considering prosecution but may include other interventions.  Therefore, a Notice to Improve should not be issued and a court warning letter should be considered. 



Once 3 years has elapsed since the first penalty notice was issued a further penalty notice can be issued, but in most cases it would not be the most effective tool for changing what may have now become an entrenched pattern of behaviour.

For the purpose of the escalation process, previous penalty notices include those not paid (including where prosecution was taken forward and the parent pleaded or was found guilty) but not those which were withdrawn.

Payment of penalty notices

The penalty notice will provide parents with information on how to pay a penalty notice.  The payment must be made directly to the Local Authority.
The LA will liaise with schools, on a weekly basis, about unpaid penalty notices. 

(How monies received are to be used – see addendum 2 – Page 12)

Unpaid penalty notices

If the penalty is not paid in full by the end of the 28-day period, the Local Authority will decide either to prosecute for the original offence to which the notice applies or withdraw the notice. 

Schools will be consulted before any further action is taken.

A ‘last chance letter’ will be sent to the parent before proceedings are instituted.
Preparing a case for court

The Local Authority Quality Assurance Officer (or nominated staff in his/her absence) in the Education Statutory Services Team will be the author of the Section 9 witness statement in relation to unpaid penalty notices.  The witness statement will be submitted to the Local Authority Legal Team, along with the certificate of attendance and any other supporting evidence and documents provided by the school.

A time limit exists for getting cases into court.  Delays can lead to a case not being submitted.  Therefore, schools will need to provide the required information/documentation within the time asked for by the Local Authority.  
If it’s not provided within the required time limit the case will not be able to proceed.

As required by section 447, Education Act 1996, the Local Authority shall consider whether it would be appropriate (instead of or as well as instituting the proceedings) to apply for an education supervision order with respect to the child.  If the child has a Child Protection Plan, or is considered to be a Child in Need, agreement to progress the legal proceedings will be sought from the allocated Social Worker.

NB In the event that a parent pleads not guilty, the case will go to trial.  The attendance officer, and/or an appropriate representative from the school will need to attend court as a witness for the prosecution.

Alternative Education Provisions that are not registered schools

Section 116, Education Act 2005 inserts section 444ZA into the Education Act 1996. 444ZA provides the power to issue a penalty notice if a parent fails to secure regular attendance at an alternative provision that is not a registered school.  
This applies only to children receiving education off site from the school they are on roll at.  

The child’s school will mark their attendance register with the ‘D’ code.  The off-site provision that the child attends will record the present or absent marks in their attendance register.

If the child is not in regular attendance at the off-site provision, the appropriate penalty notice warning letter must be issued first. 

Appeals

There is no right of appeal by parents against a penalty notice for school absence.  

However, a penalty notice can be suspended by the Local Authority for a period of time to allow for investigations to take place if a parent raises issues of significant gravity that could lead to a legal challenge or affect a subsequent court case.  

Schools may seek the advice of the Local Authority but are ultimately responsible for deciding whether an absence should be authorised, and the penalty notice withdrawn, or not.  Should the headteacher decide to authorise the absence(s), the Local Authority must be informed so that the penalty notice can be withdrawn.
Information for other Local Authorities:
Where pupils move between local authority areas, Barking and Dagenham can be contacted on educationprosecution@lbbd.gov.uk to find out if penalty notices have been issued previously. 
For children who live in another borough:  Unless there is a cross-borough agreement in place that states otherwise, the Local Authority for the school where the child is a registered pupil is solely responsible for issuing penalty notices.  For Barking and Dagenham, no cross-borough agreements exist.  Therefore, only this Local Authority can issue penalty notices in relation to children on roll at schools in Barking and Dagenham.  A penalty notice issued by any other Local Authority will not be valid.
Relevant legislation and government guidance:

DfE:  Working together to improve school attendance Statutory guidance for maintained schools, academies, independent schools and L.As 2024:
https://assets.publishing.service.gov.uk/media/65f1b048133c22b8eecd38f7/Working_together_to_improve_school_attendance__applies_from_19_August_2024_.pdf

The Education (Penalty Notices) (England) (Amendment) Regulations 2024:
https://www.legislation.gov.uk/uksi/2024/210/made 

The School Attendance (Pupil Registration) (England) Regulations 2024:
https://www.legislation.gov.uk/uksi/2024/208/contents/made 

Education Act 1996:
http://www.legislation.gov.uk/ukpga/1996/56/contents

Anti-Social Behaviour Act 2003:
http://www.legislation.gov.uk/ukpga/2003/38/contents

The Education & Inspections Act 2006:
http://www.legislation.gov.uk/ukpga/2006/40/contents

Children Act 1989:
http://www.legislation.gov.uk/ukpga/1989/41/contents
 










Addendum - 1
	Required contents of the Notice to Improve     
                                             
This section explains what should be included in a Notice to Improve:
 
•  Who will issue the notice to improve (In Barking and Dagenham it will be the school’s attendance officer).
•  Copy of the pupil’s attendance record and details of the offence
• The benefits of regular attendance and parents’ duty under section 7 of the     Education Act 1996. 
•  Details of the support provided so far. 
• Opportunities for further support and the option to access previously provided support that was not engaged with. 
• A clear warning that a penalty notice may be issued if improvement in attendance is not secured within the improvement period. 
• A time limit for the improvement period – In Barking and Dagenham it is four weeks (but a flexible improvement period can used so that it can be varied in individual cases).
• Details of what sufficient improvement within that time limit will look like.  What sufficient improvement looks like can be decided on a case-by-case basis taking the individual family’s circumstances into account.  
• The grounds on which a penalty notice may be issued before the end of the improvement period.
How monitoring is expected to be carried out over the improvement period and




	Addendum – 2

DfE guidance/law:  Monies collected should first be used for administration of the penalty notice system and prosecution.  Any surplus left after this should be spent on attendance support. In practice, support means any other activity to improve attendance short of a penalty notice or prosecution in line with this guidance. 

This revenue should not be considered part of wider local authority funding and relied upon to fund the core attendance expectations of the local authority or be pooled in wider legal services budgets or allocated outside the local authority’s attendance functions. 

Any remaining surplus at the end of the year must be paid to the Secretary of State









Appendix 1 – Notice to Improve template

School Logo    
	Full name/s of parent/s
Home address


	
	


School Attendance Notice to Improve
Dear (name of parent),
Child’s name:                         DOB:                          Year Group:  
School attendance is hugely important. For your child to gain the full benefit from their education, for their learning, wellbeing, and wider development, they need to attend on time, every day possible.
If a child of compulsory school age who is a registered pupil at a school fails to attend regularly at the school or fails to regularly attend the child’s parent may be guilty of an offence under s.444 Education Act 1996
You, «FORENAME» «SURNAME» are a parent/carer of «Students_Name», who is a registered pupil at «School_Name».
The school have offered support to you and your family to try and help improve «Students_Name»’s attendance, including:  
School to list here interventions taken, and support offered:

Unfortunately, despite the support that was offered to your family, attendance remains a cause for concern. Between (add the dates being referred to for the absences)  the pupil failed to attend regularly at «School_Name», which resulted in 10 sessions (half days) or more of unauthorised absences being recorded.  Please see the attached registration certificate for details.
You now have (minimum twenty school days) in which to improve your child’s attendance.  During this time, your child must show significant improvements in attendance and avoid having any unauthorised absences from school during this period.  Should we not see sufficient improvement and further unauthorised absences take place during this period, a Penalty Notice may be issued.  
If you wish to discuss this notice, or discuss what further support is available, please contact me as soon as possible on: 

Yours sincerely,


(Name)
(Job Title)
Appendix 2 – Penalty Notice request form

Penalty Notice (P.N) Request Form (September 2024)
	Child’s first and last name:

	DOB:  
	Yr. Grp:  
	EHCP:  Yes/No
	Gender:  M/F

	School:

	Parent 1 – First and last name, and title; e.g. Mr/Mrs/Miss/Ms:

	Parent 2 – First and last name, and title; e.g. Mr/Mrs/Miss/Ms:


	Address where P.N is to be sent:




Tick box to show that you have confirmed that the parent/s lives at the address: 

	Address where  P.N is to be sent, if different to ‘Parent 1’ (If the second parent lives at a different address, please explain why s/he should receive a P.N)


	

	Number of unauthorised absence sessions in the last 10 weeks:  
NB The minimum is 10 sessions.

	During the last 10 weeks, has this child been on a reduced timetable, or been referred to education offsite:  Yes/No  (please delete as appropriate).  
If yes, please provide further information in your email.

	Date Notice to Improve letter sent (if applicable):  
Please attach a copy with your request

	Current Social Care Status:  Assessment – C.P – CiN – Early Help – None        
                                                 (please delete as necessary)

	If the child has an allocated social worker, please provide their name:
Please confirm that s/he supports this request:  

	Name and job title of the requestor: 

	Phone No.
	Date request submitted:  

	Please provide an up-to-date attendance print out with your request and email both documents to:  EducationProsecutions@lbbd.gov.uk
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